THE PHASELIS DECREE

The Phaselis decree (IG 12, 16+ = Meiggs—Lewis, No. 31 = IG I2. 10) is our chief
piece of evidence for the manner in which the Athenians regulated civil-suits
arising between themselves and the allies in the mid-fifth century.! It reads as

follows:?

[€80] £ev T BoAT kal Teou 81 ]-
[meot, ‘Alkapavti[s €]mpuTaveve,
[...]owrmos éy[pau] uatevev, 'E-
[mu] péns émeotdrer, Aéw[v €]i-
5 [me- Toi]c Paonhitais 70 P[]~

[oua av]aypdyar- 8 T Gu uév 'A0-
[vnou E]v[uB]dAawov yévnTau
[mpos ®laonNr[@]v Twa, ‘AN [v]n-
[0t Tas 8] kag yéyveobar map-

10 [a 7@ mo]hepdpxwt, kabdmep X-
[ote, kal] &ANOOL unbde aué- T~
[v 8€ GANw]v amd EvuPolov kat-
[a Tac boas] svuPoras mpos Pa-
[onAitac] T[a]¢ Sikas évar- Tas

15 [...

7 ... .]10[¢] ageNév. éaw B¢ T~

[tc aAAn TW]v apxwv SéEnTar §-
[tknv kaTa] PaonNiTwy Twos
[....8....,€]liuévkaradwao-
[eL,  kaTadik |n ax [v]pos éoTw. é-

20

[av 8¢ 1ic mapaBlalw]n Ta éyn-

[pouéva, dpe]Ae[T]w uvpias 8[p]-
[axuas ieplas mnu Abnvalar- 7-
[0 8¢ ympuolua 16[8]€ avaypayd.-
[Tw 6 ypauu]arevs 6 THs foAns

25 [éornhmu MeB{]vmu kal kaTad-
[é7co éu moNer T) éNeat TolS TG
[v ®aonAitwy.] vacat

vacat

! The decree is usually dated 469—450,
though Mattingly, PACA 7 (1964), 38, has
suggested that it was passed after 428/7,
and Alan Henry, The Prescripts of Athenian
Decrees, Mnemosyne Suppl. 49 (1977), p.4
n.13, objected to the early use of ephelkustic
nu in line 3. This difficulty can be obviated
by reading, with Wade-Gery, Essays, p.182,
Ne [. . .] 8n¢ instead of 'E |[mu] nénc in
lines 3 f. Wade-Gery, pp.182-5, followed
by Meiggs and Lewis, p.68, argued that the
decree was pre-Ephialtian, inferring from
karabikdo |[et (lines 18 f.) that Athenian
archons were still responsible for verdicts.

Sealey, Essays in Greek Politics, pp.49 f.,
denied the inference, citing Plato’s use of

the verb in Laws 958 B-C; A. R. W. Harrison,
The Law of Athens, Procedure, p.38 with
n.1, adduced other and more cogent parallels,
most notably 'Aéw. 57.4, which effectively
undermine Wade-Gery's thesis. A mid-fifth
century date, consistent with the letter-
forms, is best.

? This text incorporates the improve-
ments made in the version of Meiggs and
Lewis by Bradeen and McGregor, Studies in
Fifth-Century Attic Epigrapby (Norman,
1973), p.116.
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It is certain, first of all, that this decree made a change in established procedure.
The gvuBolal with the Phaselites (lines 13 f.) were altered by the stipulations
contained in lines 6—11. Henceforth, if a legal dispute, fvuBohawov,! arose at
Athens, the Phaselites would argue their cases at Athens in the polemarch’s
court. The implication is that before this decree was passed the Phaselites were
neither required to plead certain cases at Athens nor allowed to use the
polemarch’s court. G. E. M. de Ste. Croix,? however, took a different view.
Emphasizing the beneficial aspects of the decree, especially the grant to the
Phaselites of a privileged court,® he denied that the Athenians deprived the
Phaselites of the use of their own courts for cases usually tried at Phaselis; he
understood lines 6—11 to mean that the Phaselites were simply granted trial in
the polemarch’s court when the case would have been heard at Athens anyway.
But more than one scholar has rejected this laboured interpretation;* it has been
observed that the word 'A0nwrnot in lines 8—9 is meaningless unless it implies a
shift in locale from Phaselis to Athens for the trial of at least some cases.

What were these cases? Ste. Croix, consistently with his view of the
benignity of the Phaselis decree, concentrated almost exclusively upon suits
involving a Phaselite plaintiff. But though this has the advantage of making the
decree as favourable as possible, the difficulty is that a Phaselite plaintiff already
was under the necessity of pleading his case at Athens, if not in the polemarch’s
court. Normal inter-state procedure, as Ste. Croix has made abundantly clear,
was in the nature of things governed by the principle actio sequitur forum rei.
One could only prosecute in courts where the civil authority had the coercive
power to execute judgments in one’s favour. Just as a Phaselite required the
authority of an Athenian court to enforce his claim against an Athenian
defendant, so did a Phaselite need to be pursued to Phaselis if an Athenian
wished to have a judgment executed against him. It follows from the emphasis
placed on 'Afnwnoy, therefore, that the change contemplated by this decree
concerned not the Phaselite plaintiff but the Phaselite defendant, and it would
thus appear that, contrary to established procedures, he was now required to
argue his case before an Athenian jury.

That this decree was indeed passed with reference to the Phaselite defendant,
and to him alone, is demonstrable from the phraseology employed.® For
although 8 Tv au ué[v] "Ab|[Hwnou £[v[uB]dhatov yévnrarl[mpos ®laonhr[@]v
Twa has been understood to express nothing more than the participation of two
people in a legal action without making any indication of their mutually
exclusive legal positions, i.e. plaintiff and defendant, there is evidence to prove
that the dative and mpds (with ovuBoAaiov) conveyed precisely those distinctions.
Thus, IG 12. 116+ (= Meiggs—Lewis, No. 87 = IG 3. 118), the Selymbrian

5

! See G. E. M. de Ste. Croix, CQ N. S. 11
(1961), 101—4. Cf. R. ]J. Hopper, JHS 63
(1943), 40, P. Gauthier, Symbola (Nancy,
1974), pp.160 f.

2 Artcit. 94—-112.

3 We do not know the reason why the
polemarch’s court was more favourable
than the thesmothetes’. Wade-Gery,
Essays, p.188 n.2, inferred that a prostates
might have been unnecessary in this court,
Ste. Croix, art. cit. 101, that it was less

busy and so speedier. Gauthier, p.186,
supposes that previously the Phaselites had
been subject to summary decisions reached
by magistrates with police powers.

4 R. Seager, Historia 15 (1966), 509,
R. Meiggs, Athenian Empire, p.232.

5 Cf. Meiggs, Athenian Empire, p.230.

¢ Gauthier, Symbola, p.186, drew the
same conclusion from the use of
karadwdtew in lines 18 f., appropriate
only to a defendant’s defeat in a suit.
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decree of 407, contains the following sentence (lines 22—6), covering a whole
spectrum of legal contingencies: doa 8¢ &]A\\a xovuBdAata mpoTo év Tois
i|[8bTaus mp]0c iSibras & iswdTeL mpos 70 K | [owdy € ko]wor mpos iioTev v

& &av 1L Ao iy | [verar, Sta]Nveu m[p]os aGANENos - 8 T &' augiapn |[700t, Sikas]
évay amd xovuPorov. The use, back-to-back, of the phrases ibtdTet mpos 70

K |[owdy and ko]wée mpog iBtéTer makes it indisputable that provision has been
made for the two alternative types of legal suits that can arise between the state
and a private person. In one of them the individual takes the state to court and

in the other the state takes the individual to court. In this context, incidentally,
it becomes possible to understand the otherwise baffling usage of Dionysius of
Halicarnassus in Ant. Rom. 6.95.2. Speaking of a peace-treaty concluded between
the Romans and the Latins, he gives one of its terms as follows: 76w 7' STk cov
ovuBoraiwy ai kploews v Huépars yryvéobwoav déxa, map’ ols &v yévnrar 10
ovuBélatov. Plainly, the use of the dative here, without further explanation,
specifically identified either the plaintiff or the defendant and was not
ambiguous in the least.!

Now that we know that the phrase under discussion ‘technically’ defines the
status of each of the parties in a legal dispute, the question of determining the
legal identities of the persons described in the dative case and with the
preposition mpds becomes an easy one. For there can be no doubt that the dative
was used of the plaintiff. Datives are more intimately connected with verbs like
yéyveghau or elvau than are attaching prepositions; mpds marks a friendly, hostile,
or neutral connection depending on the nuance of the verb introducing it.% Since,
therefore, as we know from the Selymbrian decree, it must be one or the other,
the possessor of a guufidhatov, expressed in the dative, can only be the plaintiff;
the object of his suit, expressed with mpdc, must be the defendant.

Some confirmation of this conclusion (if it is necessary) can be found in the
orators.®> However, a more appropriate and cogent support is provided by SIG
286 (= Tod, No. 195). In this document, dated about 330 B.C., the Olbians
guarantee the Milesians the following privilege (lines 14—17): éav 8¢ 11
ovufBd || hatov 17 <1> 7ot Miknoiwt év "ONBlat, ioxérw 8i|knw kai vmexérw éu
mévd’ Nuéparc émi| Tob dnuoTkol Stk aoTnplov. That the Milesians are being
regarded here as potential plaintiffs is certain: the decree envisages normal
circumstances, forum rei; were a Milesian under prosecution he would need to
be sued at Miletus. To put it another way, it would have been a topsy-turvy
world if, on the contrary, these two cities, operating on the principle of
reciprocity,* ordained that an Olbian defendant was required to travel to
Miletus in order to be prosecuted and a Milesian needed to journey to Olbia
for the same reason.

To return to the Phaselis decree: just as we may supplement the sentence
in SIG 286 by naming the defendant with the words mpds 'ONgomohirny Twd,
so may we add 'Afnvaiw to line 7 of this decree to make explicit the identity
of the plaintiff. Not that this supplement is necessary: as I trust is clear,

! Dionysius probably is referring here 2 See, e.g., Kuihner~Gerth, Ausfibrliche
to an instance of forum contractus, not Grammatik, i. 518 f.
forum rei. However, the linguistic point of 3 See Lysias 3.26, [Dem.] 32.2, 35.32;
material importance is that the dative with for a good example with éykAnua, see Dem.
ouupBorator adequately and incontestably 5.14.
identifies only one of the two parties 4 See Tod, p.271.

involved.
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designation of one of the actors in a legal dispute obviated the need for any
mention of the other. It follows, then, that the sole object of this decree was to
shift the locale in which Phaselites defended themselves against Athenians. Until
it was passed, therefore, Phaselites either defended themselves in their own
courts at Phaselis or, having already been required to plead such cases at Athens,
were wont to use the court of the thesmothetes. In either case, whether directly
or by one remove, the Athenians transferred jurisdiction from Phaselis to Athens.
Contrary to established principle, therefore, Athenian judgments at law had
become authoritative for the city-state of Phaselis either by the time of this
decree or at some earlier point.’

But Athens’ treatment of Phaselis was not unique. Lines 10 f. indicate that
the Athenian arrangement with Phaselis followed a pattern already made for
Chios. The Chians must already have similarly been compelled to undergo
prosecution at Athens, albeit in the court of the polemarch. Since Chios
enjoyed a special status within the empire, we may consequently infer that the
Athenians had imposed this limitative rule on all the cities of the empire,
precisely as one of the two possible renderings of Thucydides 1.77.1 suggests.?
And, in this context, we can see how the favourable tone of the Phaselis decree
should be understood. Unlike the majority of the allies, and like ‘autonomous’
Chios, Phaselis was granted a significant benefit none the less real because it
presupposed a detriment universally shared; benefits are relative, not absolute.
But for all that, the Phaselis decree remains proof, as Wade-Gery inferred,? of
Athenian ‘judicial hegemony’. For however charitably we explain this Athenian
decision to transfer the trials of alien defendants to Athens,* the decision itself
represents a radical alteration in normal procedure which only the Athenian
apxn could have managed.

Brown University CHARLES W. FORNARA
! The use of 'A6 |[#vnot in lines 6 f. question whether the first participle is

seems to favour the second alternative. causal and subordinate to the second or

‘Whatever cause of action arises at Athens both are coordinate. The preference of some

with a Phaselite as a defendant’ is a state- scholars for the second alternative, Meiggs

ment implying that Phaselites were already  included, hinges on the belief that the
required to use Athenian courts when under ~ Athenians were responsible for no such

legal attack. On the other hand, it is just transferral of judicial venue. Now, however,
possible that the author of the decree used  there is every reason to prefer the first: the
the locative ‘at Athens’ in the place of Athenians brought such trials to Athens
'Afnvaly Twl because he was specifically because they were unfairly treated as
thinking of the Athenians domiciled at prosecutors in foreign law-courts.
Athens whom the decree was intended to 3 Essays, pp.180—200.
convenience. Certainly the bulk of Athenian- 4 It must be kept in mind, of course,
Phaselite trade was conducted at Athens that Athens allowed other fvuBoAal to go
and the &ykA7Auara would predictably arise  on as before (lines 11—14 of the Phaselis
there. decree). These will have included, presum-
2 kal éAacooluevol Yap év Tais ably, the right of the allies to ensure that
Evupohalacs slkais kal map’ Hulv avrols év Athenians observed local laws governing
T0ls duolots vduows momoavres Tas kploels  imposts, taxes, property-ownership, civil

PLhobikelv Sokoduev. See Meiggs, Athenian order, piracy, etc.
Empire, p.229, for recent discussion of the
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